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DRAFTING A CONSTITUTION FOR OREIS
The Business of Providing Conununily Services in Space'

Spencer H. MacCallum
Heather Foundation

Space colonies will be communities. As such, they will require community ser-
wvices, Those services will exceed in number and complexity anyihing dreamed of
in earth communities, They will constitute whole life-suppart systems, Thoughl
must be given 1o finding ways of providing those services, for it may be unsafe Lo
assume that the traditional arrangements for providing conunon services in earth
communities will work in space,

The political method of administering communal alfairs, that is (o say, by
elected politicians out of tax revenues, has inherent weaknesses which thus far we
have tolerated in the benign atmosphere of the earth. Only under extraordinary
circumstances, with the eyes of the world upon it, does a political government oc-
casionally achicve a spectacular resull such as an Apollo moon shol, On a day-to-
day basis, in the prosaic conduct of their normal duties, political povernments
have not demanstrated that they can reliably deliver a letter or make it safe to
walk on a city’s streets at night, This weakness might be magnified a thousand-
fold in the harsh environment of space.

Mor might it de desirable, even if it were feasible, to create situations in which
colonists would be dependent for their very existence upon agencics of govern-
menl as we know il Al point is historian Karl Wittfogel's thesis linking the rise of
Oriental despotism with “hydraulic societies” —societies which depended for
their existence upon complex, government-sponsored irrigation werks con-
stituting life-support systems not unlike, in principle, those now being projected
for space. Roberl Heinlein depicted such a despotic development in his nowvel,
The Moon is g Havsh Mistrass,

This paper therefore looks to the development of economic as opposed to
pofitical means of administering communily services in space. It introduces some
unexpected possibilities in answer to the question, ““By whom and on what basis
will community services be provided in space, and how will they be financed?'"

The rationale of a comnunity in which all things would be contractually ad-
ministered through voluntary private agreements without recourse to the relation-
ship of sovercign and subjecl—a community without taxation or legislated
laws—had some small development in the nineteenth century, but only in the
twentieth was it given full exposition. Its chiel expositor was Spencer Heath
(1876-1963), the social philosopher who began his varied career as engineer,
lawver, and one of the more successTul proneers in the fledeling aviation industry.
He described the basic rationale of the free community in 1936 in Pofitics versus
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Proprietarship and more fully in 1957 in Citade!, Market and Altar, Fifty years
after he accuralely predicted, in 1910, a general aviation industry, Heath remark-
cdd thal his confidence then had been as nothing compared 1o his confidence today
in predicting the general propriclary administration of public services,

Spencer Heath’s thought is evolutionary and not revolutionary. While he had
a great deal o say about applied social technology, he invariably sought the
answers in the antonomous processes of the market plave. His ideas lend no sup-
port or encouragement to programs involving political action, This paper will
review some of the empirical grounds for his confidence in predicting the advent
of proprictary administeation of public services—the emergence of private in-
dustry providing full community services on a privale, contraciual basis—and will
then sct out some applications of his general principles that might have practical
or heurislic value in a future space colonization effort.

Proprietary Communily Administration: The State of the Art

Like the dream of men (ying, the ideal of a community freely structured on
privale agreements is undoubtedly very old. As was the case with flying, the
dream may vet accurately reflect the unborn reality, the shape of things to come,
For within the generation now living, certain crucial social structures have so far
evolved that the dream of a purcly contractual communily might seem-to an im-
pariial persoen, on reviewing the evidence, to lie within our grasp, Some substan-
lial empirical evidence, which 1 shall outline here, supports the notion that such a
social “guantum leap® might be happening,

Although not widely recognized as such, there already exists a considerable
body of practical experience in proprietary community administration, and the
accumulation of emprircal know-how has been accelerating in recent decades. |
refer to the development in number, form, function and size of multiple-tenan
income properiics in real cslate sinve the close of World War [1. Examples are
hotels, shopping centers, marinas, indusirial estates, mobile-home commuonities,
residential apartment communitics, medical and professional cenlers, and some
downtown complexes for which Rockefeller Center was a chief prototype. All of
these forms are complex, fairly specialized communitics, and they exhibit the nor-
mal administration problems encountered in communities of any size.*

If it scems strange (o think of these phenomena as conoounities, we mighl
reflect for a moment on any large hotel and observe how it is divided into public
and private arcas, how its hallwavs are is strects and alleys, ils landscaped lobby
like a municipal park or town square, There is effeclive zoning of land uses which
separates the retail shopping arcas from a professional ofTice tower, perhaps, and
from the residential parts of the communily, There are public utilities, rapid tran-
sil—which happens 1o operate vertically instead of horizontally—a security [orce,
artificial lighting and climate, and many other community service features, The
turnover of occupants is more rapid than in most conventional com-
munities—days or weeks rather thao the three year average for suburban residen-
tial areas—hut the principle is not changed. Shopping centers carry the same prin-
ciple out-of-doors, with a somewhat different mix of land uses and a turnover
rate as low or lower than in ordinary communities. Cver all, the guality of public
services provided for the residents of large mulliple-lenant income properties is
superior to and the secvices technologically more advanced than those provided
through political means in conventional subdivided communities,
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The significant structural feature which these forms all exhibit is that the
underlying realty is organized in single, undivided ownership wilh the parts leased
instead of being sold off. The developer's originally intact interest has survived
and become the basis [or the on-going administration of the community. It tends
to be a direct economic interest in the community suceceeding as a desirable place
for people to live or work, Moreover, it is non-partisan: it is interested in the sue-
cess of the community as a whaole, rather than some parts of it at the expense of
others. Such an administration is further endowed with a unigue Mexibility in
land planning, Leaschold, unlike conventional subdivision, allows gradual phas-
ing out of obsolete land uses and conversion to new uses as leases run out or come
up for renewal. This flexibility extends even to the basic lavoul of the streets and
COMITON HICas.

Proprietary communitics also differ fundamentally in their mode of finance.
Conventional, subdivided communilies operate at a continual deficit, made up by
taxation, whereas proprietary communities operate on a self-sustaining basis oul
of earnings. As a productive capital investment, the streets and other commaon
arcas and facilities of proprictary communities impose no economic burden on
the inhabitants,

The contrast between these two kinds of community, the Proprierary
(leasehold) and the political (subdivision) might further be pointed up by a fan-
tasy. Imagine that we arc the stockhaolders of a hotel and that we have assembled
Lo carry out the requirements of a new piece of welfare legislation which effective-
ly outlaws undivided ownership interests, We must convert our shares of stock in-

to separale and divided interests in particular parts and pieces of the hotel and ity
fixturing, As a resull of our meeting, T might receive fourteen rooms in the South
wing on the first floor and forty square feet along the west side of the lobby. One
of you might have the entire third floor, another the Garden Cowrt and others
various other parts of the hotel,

Whereas an hour before this change took place, we had all been interested in
the most efficient administration of the hotel as a whole, now each of our in-
lerests is tied up in the particular parts which we scparately awn. Our income, if
any, now derives solely from those parts. The hotel is the same, but our relations
with respect to it and to one another have changed, How will this affect the ad-
ministration of the hotel? Suppose the corridors need recarpeting, but the budget
won't allow it to be done all al once, On what floor shall we stare? 1 must insist on
the first floor of the South Wing, though each of you will insist differently. We
have T.hv.:‘: best of inlentions, since we are all in agreement that the hotel needs
recarpeting (ignoring the fellow in the parking garage, who would give priority to
painting). But we are al 4 standstill hecause ol the way in which our interests were
restructured when the hotel was subdivided.

How might something like this turn out? Let us leap ahead a vear in our im-
aginations and see. In retrospect, the only solulion had seemed to be to form a
property owners” associalion. The association was duly formed, therefore, and
cpowered to asscss the members (later on, it assessed anyone who used the
hotel), to decide major policy, and generally to enforce the peace. The idea had
been put forth by a popular fellow on the second floor who was adept in getting
along with people, I and several others objected at the time, sensing that it would
work against us more than it would serve us. Pul il was hard to argue against,
under the circumstances, and so the association was formed.
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It soon became apparent that the property owners® association did not reduce

the conflict; for that was determined by the structure of the ownership interest.
The association had only changed the form and the arena, What we had done had
been do bring a political government into being. The new situation in which we
now found ourselves, as citizens and subjects of a fledgling political state, simply
reflected our lack of organizalion—because of the fractionation of our ownership
interests, to successfully operate the hotel. The stand-off among us had con-
stituted a crisis in which action of any kind had seemed better than no action at
all,

We are indulging in fantasy, But outside of almosl any hotel we might pick for
an example, whal seemed fantastic is only Loo real. A short distance away, there is
likely a congesied business streel, Most of the businessmen on the street would
agree that the street as least should be widened, and thal is would be a good idea if
City Hall also provided a free municipal parking lot. But they would not agree on
the details of how each of these things should be done, On which side of the street
should the widening take place? With the best of inlentions, every property owner
tusl insist that any widening take place on the otfer side of the street from his or
her property. But for the parking lot, all would insist thal it be located on their

side of the street—and just as close 1o their property as possible without taking
any of if.

We have just looked al some examples of the close relalionship between the
structuring of property rights and how people behave. The value of structuring
property rights to provide incentives to accomplish a given job has not been lost
on industry. In our public affairs, on the other hand, it has gone virtually un-
noticed. The social significance of what is happening is multiple-tenant income
properlies in real estate has escaped notice because it is a matter of commeon con-
cern and there is no organized interest representing (that common concern.

If the community aspeet of space colonies is to become a profitable space
enlerprise—perhaps in time the most profitable of all—whal is the rationale on
which it will be built? The husiness of the proprietors of a space community
would be—as it is now with proprietary communitics on earth—the manufactur-
ing and/or selling of favorable human envirgnment. Let me elaborate on this.
The real estate industry has developed cmpirically, with little understanding of its
rationale. What scis it apart from every other kind of business is that its stock in
trade is ecornomic focation, Feaonomic location simply means location that has
value for someone such that they are willing to bid for it.

Lowarion and enviromnent are correlative terms; each conveys meaning only
in terms of the other. Hence location value is the value of the environmental fac-
tors—amenitics—afforded by a particalar location, More precisely, it is the value
of the gceess afforded by a particalar location to some unigue combination of en-
vironmental factors, A lot withour utilities available, strects, protection and other
community services, markets and indusiry withio reach, neighbaors, resort and
recreation facililies, views, or some combinalion of these and/or other factors, is
utterly without value, A mere place in space, without the earth or some substitule
platform or means to attach improvements and without life-supporting air and
climate available to it might have little or no value at all, depending again on
where it is in relation to other things.

To the extent that a location owner creates environmental amenities, either
within his own boundaries or heyond—in the latter case by combining with other
property owners, or possibly by attracting them to develop compatibly with him,
since the effect is reciprocal—to such extent he creates location value, To the ex-
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tent lhat he does this as a business, ke is manmufacturing and merchandising en-
vironmen! and spinning off profits just as in the manulactrure of any other good
or service. This is the rationale and, as some see it, the fulure destiny of the real
estate business—1o deliberately and creatively build land values instead of merely
speculatively Drokering such land values as come aboul as be result of the
unplanned actions of the market,?

When a location owner in this way develops a proprictary community, a
multiple-tenant income property, he finds his interest directly aligned with the
prosperity and well-being of his {enants, since it is only out of their productivity
that they are able and willing to bid in the market for economic location. He has
an inlerest in every environmental factor—social, cultural, or economic—that
makes thal location atiractive.

ORRBIS: Applying the Proprietary Principle

Lat us now look al two gquestions of an applied nature, guestions that will
arise al the oulsel ol any proposal for the development of a proprietary habitat,
that is to say, its security from altack or interference from without. The other
concerns the internal organization and the nature and form of the agreements
that would bind it together as a viable social entily.

How might the integrity of a proprietary community in space be assured?
How might its capital investment be protected? 1t is a fair assumption that when
such habilats are sericusly projected, it will be because their presence in space will
be of enormouns cconomic value for people on earth. Such economic benelil, like
the benefir, say, ol the Suez or the Panama Canals, would accrue to the peaple of
all nations.

Spencer Heath once proposed internationalizing the Sucz and Panama Canals
through the apency of multinational corporations, formed Tor the purpose, Lhat
would affer to purchase the inlercsts of Egypt and Panama and operate the canals
in strict neutrality. Since the considerations that led to thal proposal apply as well
to i space colony, | am reproducing his argument in his own words, slightly
modified (o [t present circumstances;?

The question of external security is a political problem—a prob-
lem not of property but of the threat of ex-propriation. Its solulion
depends on the establishment of proprietary administration under a
wholly non-political ownership that will benefit all parties and that
all will feel themselves hound Lo respecl.

The following general outline looks to such a proprietary ud-
ministralion:

The doven or more governments most interested could invite the
lcading commercial interesis who would use or be served by the spuce
lacility 1o form a development corporation (o be chartered by each
one and all of these governments, with powers and limitations to be
agreed upon by them.

The great commercial interests, or a large part of them, might
well then agree, upon condition of no discrimination of any would-
be user of the space Facility, to establish a corporation in which all
would hold shares proportionate 1o their several contributions. The
new corporalion could be formed upon the expressed agreement and
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consent of all the sovereign powers, avowing high inlerest and con-
corn for the [ree and open and non-discriminatory use of the facility
bw all the world alike on cqual terms. Such agreement could become
parl of a solemn covenant by and between all the interested govern-
menls and with the mew corporation—a covenant of non-agression
against any of the tangible or inlangible properlies and rights of the
new corporalion as chariered by them all.

The interested governments, in consideration of absolutely non-
diseriminatory use of the space facilily by themsclves and all na-
tiomals under them, would thus relinguish all present or future claim
to any sole or separale soveregignty or conlrol over it.

Established in this manner, the new corporation would come not
into sovergign but into a guaranteed proprietary jurisdiction over the
proposed space facilities, with the righl and duty to police and de-
fend its properties, but over which, in the interest both of itself and
of its patrons, it coukl exercise none but proprietary and nol any
coercive or nen-contractual administration. It could establish itself
as o productive enterprise, solvent and profitable out of the volun-
tary revenies which its high services Lo its patrons would command,
Free from assessmenls and encroachments against its properties and
fram exactions out of its revenues, it could become ENOTMOUELY pro-
fitable and thereby able not only to maintain ils facilities bul to im-
prowe and cxtend them in all respects as patronage might justify or
require.

As a highly productive and profitable business corporation, sol-
venl andd stahle, its shares would come into wide demand interna-
tionally, especially among those persons and corporalions most
engaged in commerce among the nations and thus mosl inlerested in
the operation and extension of this important commercial facility,

An arrangement such as here outlined would serve and support
the objects avowed by all: (1) The open, [ree and non-disciminatory
use of the space facility. {2) Avoidance of any measures provoeative
of war, (1) No compromise of sovereignty by the inler ested govern-
menls.

Such an owning and managing corporation, chariered by each
nation and guaranteed by each and all the full freedom to earn, save
and serve, without molestation of any kind, would be a truly free
caterprise, serving all the world oo equal terms to the enrichiment of
all, without menace of war and no sovereignly impugned.

By such an arrangement might the intecests of all the nations concerned be strug-
tured so as 1o guarantee the strict neutrality of space colonies and assurc the sale-
ty of private investment in space.

The olher basic question, to be dealt with at greater length, concerns the inler-
nal organizalion of an hypothetical proprictary habitat in space. Whal would be
the nature of the written agreements by which its communal life would be struc-
tured?

Lacking courls of law with power to enforce their judpgments—one of the
marks of sovereignty as we know it—what provisions would be called Tor in the
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lease agreements? In the absence of legislative law, the only written law or charler
or constitution of the community would be Lhe sum of all of the lease provisions
im elfect al any given time. Hence the care with which those provisions would be
studied and drawn.

When space colonies become a reality, the structure of agreements that will
make them internally viable will be shaped by experience and precedent, probably
in ways very different from anvthing we can now imagine. At some point,
however, the first effort will be launched, Although that effort will be guided by
commercial experience with multiple-tenant properties, il will nol have the benefi
ol any precedent or any experience outside of the legal lramework of nations.
How might the agreements in that first effort be drawn to best assure the viability
of the undertaking?

The [ollowing, interspersed with commentary, is a draflt of a master lease for
the hypothetical space habitar of QRBIS. Eeader comment is respectiully sought
in order 10 lessen the wealnesses aod ioprove the strength of this first altemopt at
a constitution for a proprielary community in space.

A MODEL LEASE FOR ORBIS

I[. WHEREAS ORBITAL COMMUNITIES, INC., owner ol the propriclary
community known as Orbis and hereinafter called *'03,'" is engaged in the
business of developing, maintaining, and fostering the growth of wurban en-
vironments conducive to the fullest enjoyment of community living, and of mer-
chandising such environments by leasing private sites through which the oc-
cupants have full access 1o and enjoyment of same, and

WHEREAS JOL DOAKLES, hereinafter called **1,”" desires regular access 1o the
community of Orhis for the purpose of residing and/or conducting business
there,

NOW THEREFORE “*03," for the consideration set forth below, does convey Lo
*1,"" his heirs and assigns, until such time as terminated by any of the conditions
of this lease, and subject (o the terms and condilions of this agreement, equal ac-
cess with all other residents to the comimon areas and facilities of Orbis and, in
addition, sole occupancy of thal space, or space of equivalent character and utili-
v, known as, . [property description follows, reserving sub-surface rights and air
rights above (KK meters).*

Il 0" FURTHER COVENANTS AND PROMISES to “J" as follows:

AL Tosecare to I guiet possession of the premises reserved tor his
exclusive use and, subject only to the terms and conditions of this
agreement, freedom to make full and undisturbed use of these
premises and of the public portions and facilities of Orbis enjoved in
comiman with other residents.” “*0°" promises not (o impose, or per-
mil 1o be imposed within Orbis, any tax upon the person or property
of 1" or of any other resident of Orhis. The word fax shall be
understood (o mean any imposition of any levy, fine or assessment
other than as provided lor by lhe terms of this agreement.
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1. To exercise at all times the utmost diligence 1o secure the safety of
persons and property in Orbis, including, among ather things, the

following:*

1. To diligently promote research inlo and public
dissemination of information concerning:
a, Health and Safety,
b. Awvailable insurance coverage of all
kinds,
c. Technologies for the abatement of
measurable nuisance effects such as noise,
smoke and other particulale matter, vibra-
tion, noxious gascs, odors, glare and heat,
fire and explosive hazards, traffic, and
waste efflucnt.
d. Private, markel mechanism for dispute
resolution,

2. Through rent remissions or otherwise, 1o retmburse
uninsured losses resulting from fire, theft, or bodily in-
jury suffered in the public areas of Orbis, or in the
private areas when said fire, theft, or attack originated
outside Lhe leased premises and was not caused by
negligence of 1" or by his lenants, guests or invitees.
Provided, however, in the case ol property loss, that
3 has apprised 0" beforehand of any unusual
amounts of property in his possession and has cxercised
reasonable precautions for its safety.”

C, To promote the systematic collection and public dissemination of
marketing statistics and related data and in other ways to encourage
and assist residents to make informed and rational land-use deci-
sions.”®

. I in the judgment of *O" its interests and those of (he residents
of Orbis generally would best be served by 0" resuming possession
of all or any portion of the leased site and disposing §1 (o a different
categrey  of use—such as industrial 1o residential or commer-
cial—and if "0 For these reasons elects to make such a land-use
change, then 'O promises to:®

1. Give "'I" not less than three vears notice in writing,

2, Offer 1" al the same rent for the balance of the
unexpired rental period, space in Orbis equally siluated
and otherwise suited for the purpose for which 1" was
using the space originally allocated,

3. Reimburse the full appraised value of ©1°s™" fixed im-
provements on the site, constructed prior to the time of
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receiving notice, o, at the election of **1,"" to reproduce . )

the same or comparable inprovements on the new site. H. To be responsible at all times for the actions of his tenants,
puests, or invilees as if those actions were his own.

4. Assume the cost ol moving I and his belongings Lo

the new site or elsewhere in Orbis, IV, O AND T DO FURTHER MUTUALLY AGREE and promise;
5. Compensate *'1* for any business losses due 1o A, That the starting rent to be paid [or the site herein leased shall be
closure or distuption during moving, except such as b | per annum, and that this rent shall be revised cach five years
might be caused by carelessness or neglect on the part of from the date of this agreement to an amount estimated to be equal
L] e to the then market valoe of said site, less a ten-percent reduction to
“I" as a preferred tenant, The market values shall be appraised by
E. To conduct its business and formulate policy always in a manner three disinterested partics to be selected as follows: 0" and *J"
caleulated to maximize the total value, as income property, of its each choosing one of three persons named by the other and the t!-u'rd
basic productive capital consisting of the site of Orbis, ' ta be selected by these twa. **0°" and **1"* shall then each submit 1o
' these their independent appraisals of the value of the site together
IL I COVENANTS AND PROMISES to 0" as follows: with supparling cvidence, and it shall be the duty of the panel of
three appraisers o study the appraisals submitied and choose one or
A To pay 0" or its successors or assigns, in cqual amounls on the the other, as it stands, without modification.™ Shaould *1** fail to
tirst davs of January and JTuly of vach vear, the annual ground rent select an appraiser within thirty days after 0" has submitted three
of the leasehold, exclusive of 1’5" improvements thercon, names 10 him, then *“0°' may name an appraiser for him from
among the names submitted, Should either party fail 10 submit an

B, To exercise every reasonable care and precaution to avoid en- appraisal, then lhal of the other shall abtain.

dangering the health, safety, and property ol others, this and the

following covenants C, D, F, (G, and H, to run to the benefit of the I, That if rent payments fall into arrears for ten days, )" will incur
present and future tenants of Orbis, their \enants, guests, and in- a late penally of ten percent of the balance due, and thal after
vitees.' twenty-onc days of arrears, *'(3"" may, upon twenty-four hours writ-

ten notice, lerminate this lease and resume possession. '
€. To carry reasonable amounts of lability insurance or otherwise to

be financially responsible Tor any loss or injury that he or his tenants, C. That this leasehold shall be *'I's" property to sell, lease or en-
Euests, or invitees might cause Lo others. 2 cumber or otherwise deal with as be sees fit, subject only 1o the terms
and conditions of this agreement and 1o *0's"’ approval, which shall
. To insure against loss of life, property or carning capacity due to not be unreasonably withheld or delayed, IT this leasehold is to be
fire, sickness, accidental injury, or acts of God, including nutural transferred to a third party or parties, then this original agreement
disasters or the effects of war, must be returned to (P with any proposed transfer endorsed
thereon and, if approved, a new agreement will be issued (o the
E. To purchase said insurance from a firm or firms selected by 1 transferee. In the event **J** rents or sublets any or all of his space,
from a list of insurance companies approved by 0, said list Lo be his agreement(s) with his guests or tenants must agree with and in no
prepared and reviewed annoally by 'O and to contain the names of way be inconsistent with any of the provisions in this agreement.
not less than three fivms, and in any and all such policies to name
0" as a co-insured. 3. Thal this agreement may be terminated or modified at any time
by mutual consent of the parties or by appropriate notification by
I'. To observe reasonable performance standards in Processing cither party as Mollows:
materials, disposing of wastes, or in any other undertaking, o as o .
avoid creating a nuisance 1o others, 1. "1"" may at his discrelion terminate this agreement
and vacate the leasehold without any further labilicy for
(i. To exercise cvery reasonable care (o avoid committing violence rent, in the following circumstances:
upen or threatening violence to any persons, for whatever reasons, in a. Upon six months notice in wriling to
Orbis, nor to permil any tenant, guest, or invitee to comimil violence 00" in which case the removal or sale of
or threaten violence upon any person therein, - any improvements shall be the responsibili-
By of <1,

b, Upon twenty days notice in writing after
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violation or neglect by *0° of any of the
terms of this agresment, and especially the
commission of any act or threat of violence
upon 1" his lenants, guests, or invitees,
by *50"" or his appointed agents or their en-
tey an the premises without expressed per-
mission by **J,'" or the imposition of any
tax upon the person or property of 1,7 his
lenanls, guests, or invitees, In the event of
such termination, **O" shall return any
rents paid ahead, pro-rated to the date of
the complaint. Compensation for 18
fixed improvements on the site shall be
estahlished in the manner set out in Section
A, above.

2.0 may at his discretion reswme possession
leased premises in the following circumstances:

a. Upon twenty-four hours notice in writing
upon s failure (o pay rent in full for a
period of twenty-one days after the same
has become due and payable. In that event,
the level of compensation for **1%s fixed im-
provements on the site shall be established
in the manner set out in Section A, above,
and shall be paid by **0" or by ** 15 auc-
cessor, iF sueh there be within a year,

b. Upon fulfillment of all the conditions set
put in Part 1, Section D, above, when in
the judgment of 0" ils inlerests and (those
of the residenls of Orbis generally would
best be served by resuming possession of
the leased site and disposing it to a different
category of land use.

c. At the end of any negotiated rental
period following prior written notice of not
less than one year, in the event of repeated
complaints by other residents of distur-
bances of the peace. Provided, howewver,
that if in that one-vear period no further
complaints are received, the notice shall
have no effect,

d, Upon sixtyv-days notice in writing follow-
ing delermination by 0" that *'J"* has
viclated any one of the terms or conditions
of this agreement.

of the

E. That any dispute arising out of the terms ofl this lease shall he set-
tled by a neutral arbitrator in accordance with the rules and regula-
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tions of the XYZ Arhitration Association. The parlies agree (0 be
bound by the decisions of the neutral arbitrator, '

Footnotes

"An earlier version of this was delivered as & lecture at the Twenty-third Annual
Meeting of the American Astronautical Society, Airport Hilton Hotel, San Fran-
cisc, Calif., Octoher 2), 1977,

In a more technival paper oo this subject elsewhere, | define comnrunity as “the
nccupation by two or more persons of a place divided into private and common
areas according to system of relations which defines and allocates responsibility
for its continuity™ (197]:4).

"This is not to say that brokerage is withouot value. It is a service ol fundamental
importance to society, While oot immedialely germane o our discussion, this im-
portant point is sometimes obscured by controversy, Clarification will also help
erasp the rationale we are developing,

The institution of property s the convention that coables a
distribution of any scarce and desirable thing. Without it, allocation would have
e be by political means rather than economic, To be the subject of ownership, i
is only necessary that 4 thing be scarce and desirable, Some confusion on this
point stems from the labor theory of ownership, whose proponents hold Lhat, to
e owned, something must have one’s labor “mixed™ in i, Thal view arosze
historically at a time when it seemed more important to morally justify the institu-
tion of property than Lo deseribe it accurately or to understand how it funections.
T'he idea ran into trouble when applied (o the raw sites and resources of the earth,
ta which no labor has heen applied, and hence Lhe Georgists, who are the leading
proponents of the labor theory of ownership, would exclude those things from
private ownership.

The Georgists hold that 10 sell something in which one has invested no labor,
or in which no labor has been invested by sonicone in the chain of ownership, is
immoral. [t should be freely available (o all without cost. Therefore, they reason,
the povernment must allocate il use, acting as trustee on behalf of the people.
They hold that to receive value for something in which no labor has been invested
is to defraud the buyer, because no service has been performed.

bore careful analysis of market transactions shows that a service is always
performed, and il is 4 service that can only be performed by a present owner—not
by anyone earlier in the chain of ownership. However, it is not a service involving
physical effort, as the Georgists would suppose. While any expenditure of
physical effort might enter inle negotiations as a talking point, what commands
value is the owner's service of transferring his ownership—his title, or social
jurisdiction—io the other party, This is a purely psychological and social act. It is
the basic distributive function performed in society, a function performed ex-
clusively by owners, without which all things would be allocated poitically and
there would be little or no security of title or tenure. Economise Murray M.
Rothbard discusses this in his Mar, Ecoromy and State (Los Angeles; Mash,
1970, pp. 77-80.
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Thus it is that markel value arises at the point of cxchange and not before. Tt is
the value, on cither side, of the act of {ransferring title. The convention of owner-
ship provides a peaceful, secure and impersonal method of allocating jurisdiction
over anything that is scarce and desirable, either now or potentially so. What that
thing is, whether tangible, intangible, natural or artificial, is beside the point.

By this analysis, land, or location, is like any olher kind of properiy. It is not
to be excluded [rom ownership because it was not man-made. To qualify as
potential property, it need fulfill only the twin regquirements of scarcity and
desicability, :

The virtue of the Georgist philosophy is not its moralistic stance against
private properly in land, but its underlying premise that land rents are the natural
revenue for financing community services, Georgists err, in my opinien, in the
means by which they propose to appropriate rents for public purposes, which is to
have the governmenl nationalize the land. As the institution of property in land
continues to cvolve, it will become increasingly apparent that it is in the interest of
land owners to usc Lheir influence to untax the use of land and themselves assume
the full cost of administering public services, for the higher land values this will
create.

“The absence of a Fixed date of termination is for several reasons. With a
safoguard clause that permits the landlord to move the resident to another site
under certain conditions, the community need not lose planning flexibility. Al the
same time, the individual gains the security of permanent membership in the com-
munily, provided only that he continue to observe the terms of that membership,
Such tenure without specificd term is a functional equivalent of citizenship, which
is likewise without term, in the cstablished nations on earth. Although no longer
recognized under Anglo-American law, “perpetual” leaseholds such as this are
traditional and cuslomary in many parts of the world.,

Thomas O. Mahon, Jr., of San Raphael, Calif., suggests that leaschold may
nol necessarily be the anly means of achieving the twin goals of planning integrity
and the dynamic of the profit motive behind the administration of community
services, An alternative might be subdivision with both buyer and seller retaining

options, respectively, 1o sell back or 10 buy back on agreed terms.

et possession’ is a technical term of law; here the landlord is promising (o
defend the tenant’s title against any and all who might dispute his right Lo occupy
the site.

sThis agreement will not forbid specific kinds of behavior that might constitute a
danger or a nuisance Lo others, since this would call for policing—inspection and
enforcement—hy the landlord, (He is such a big fish in this pond anyhow, that we
want Lo avoid or minimize situalions that would lead to confrontations with
residents.) Instead, it enjoins the resident (o use every reasonable care to avoid
such behavior, Now, if a dispute arises between residents, it will not be the
landlord but an arbitrator who will decide whether one or the other acted
unreasonably. IF a priviate arbitrator concludes that a tenant has acied otherwise
than reasonably, then the landlord will be free to act on that information, which
will by then be a matter of public knowledge.
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Instead, it enjoins the resident to use every resonable care to avoid such
behavior. Mow, if a dispute arises between residents, it will not be the landlord
but an arbitrator who will decide whether one or the other acled unreasonably, 1f
a private arbitrator conclodes that a tenant has acted otherwise, then the landlord
will be free to act on that information, which will at that point be a matter of
public knowledge.

The issue of reasonable behavior turns partly on the guestion of whether the
delendant was sufficiently informed to have known how to behave in the situa-
tion, or whether he acted in ignorance and could not reasonably have had access
to such information, Consequently, a tundamental role of the landlord—a basic
public service—is to see to it that up-to-date technical information about the
“how' of community living is readily and easily available to everyone in the com-
mnicy.

In Common Law, an innkeeper is insurer for the safety of persons and property
of his tenants or guests. This provision therefore has long precedent. | learned of
this dramatically as a teen-ager working for 4 summer in Virginia Beach. Staying
at a rooming house with dormitory accommodations, 1 left five dollars under my
maliress, and it disappeared. 1 happened to mention it to the landlady, who up-
hraided me for leaving money in the dormitory, then reimbursed the loss. 1 pro-
tested thatl she need not make good my stupidity, but she insisted vigorously and
would nol be dissuaded from doing what in her mind was right and proper. [
never forgot that lesson in old-fashioned propriety,

'Instead of land-use restrictions, even if such were agreed (o at the time of enter-
ing into the lease, this clause seeks to achieve the same end by an cxtension of the
public information services of the landlord already noted above, The assumption
is that inappropriate land-use decisions usually result from inadeguate informa-
tion, and that if such information is readily available, the non-conforming land
uses will be small enough in number and in kind that the community will be ahle
to live with them. Thev will be a small price for avoiding the inspection/enforce-
ment syndrome OF duties under the conventional restrictive approach.

“This right of the landlord may never have to be exercised for a variety of reasons,
Individuals in Western culture tend (0 think that non-conforming uses cannot be
tolerated, when actually they seldom huart an over-all plan; the classic hold-outs,
such as the brownstone tobacconist at Rockefeller Center, do little more harm
than offend our sense of symmetry, Nor do such non-conforming uses very often
last beyond an individual's lifetime, if that long, personal circumsiances being as
changeable as they are. Moreover, where peaple have all the facts they need to
make a rational decision, they will penerally do so. In Orbis, therefore, where in-
formation will be more available than elsewhere, hold-outs will be even more ex-
ceptional than elsewhere, In Orbis, also, the market will be more responsive to
changing conditions, lacking the tax and regulatory factors that elsewhere tend to
“freeze'" existing land uses {e.g., not selling because of capital gains tax liability).
Mevertheless, 1 consicder it fundamental that 0" reserve the right 10 move a (e-
nant from one site 10 another of equavalent character and value. The conditions it
would have (o meet, however, assure thal such a right, il exercizsed at all, would
not be exercised lightly,
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“The ultimate protection of the residents is that Crbis is to be operated as a
Business and therefore rationally. If it were 1o be promoted and operated for any
other reason—ideological, charitable or whatnot—there would not be this protec-
tinn. The impersonal, rational pricing mechanism ol the markel is the ultimate
safeguard of justive in a civilized community,

“This would include actions nol only within Orhis, but also while traveling
ahroad—actions that might compromise the security of Orbis or be considered
provocative by one or more nations on Earth, leading Lo the possibilily of retln]Ea-
ton against Orbis. In other words, residents must observe the 5lri4|;1 paolitical
neutrality of Orbis. *‘Reasonable behavior'' again would be the erilerion or test,
Erik Don Franzen, of Los Angeles, sugpested that this and certain other
covenants run to the benefit of** the other residents, the effect of this wording
being to create a contractual obligation on **JI's"" part running ot only to 0™
but also to each and every one of the other residents. By this provision, such an
act as, say, driving recklessly on the streets, would be an actionable breach of
agreement not only with “0,” but with each and every other resident.

“John Yench, of Anahcim, Calif., suggested this and the following insurance
clauses which further reduce the policing function required of the landlord, They
ohviate anv need for the following *promising’ clauses from **J,"" which were in-
corporated in earlier drafis of this lease:

To grant 0" or his duly appointed agent entry af reasonahle
times for the purpose of such inspections as *'0"" might reasonably
deem necessary to the health and safety of the community

Meither to engage in nor aid or abet military activities of any
kind, including traffic, irade or trans-shipment of military weapons
or supplics,

Meither to engage in nor aid or abet the export or trans-shipment
of any goods to nations where they are expressly prohibited by the
laws of those nations

An insurance company insuring residents against disasters of war would not
only forbid thent 1o traffic in munitions or narcotics, bui it would carry out
nccessary inspections from time to time to assure that this condition was being
met, Such necessity of inspection and enforcement would thus be removed one
step from the landlord, who would need only look for evidence thal the resident
was insurahle, Because the insuring company and its competitors would be in
business to make profits, abuscs of this policing function would be minimal;
moreaver, the landlord, directly concerned for the overall success and atirac-
liveness of Orbis as a place to live, would monitor the insurance companies. The
reason for the latier having to be approved by the landlord would be to prevent
some underworld elements from forming their own captive insurance companies
ta technically comply with the lease while in fact ignoring il.

UThe test again is reasonable behavier, This explicit rule conlers a psychological
and cultural benefit. By removing any and all violent action from the category of
“righl and justifiable’ behavior, the individoal is challenged in every case to look
for the peaceful resolution of differences, The assumption is that there is always a
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peacelul solution to any difference—if one is clever, skilllul or wise enough to
find it. Such an assumption cannot be proved, but like the scientist's assumption
that the universe is predictable and rational, it is productive of discovery.
Physical harm inflicted on any person in any situation whalsoever is here con-
sidered a tragedy, The person who could not avoid inflicting il is nol 1o be con-
demnped, however, anymore than the unsuccessful seeker after scientific Lruths,
But since a tragedy has resulted 1o a human being, he is to be pitied for his failure.
By this clause heing incorporated into the lease, il is hoped that this view will
gradually become a part of the culture of the new community,

“This form of arbitration, which is best suited to cases where the facis of the
dispute are nol in question, was suggested by the late Dr. F. A, Harper, of
Atherton, Calif. It has the virlue of bringing the parties to the dispute closer
together in their respective claims rather than farither apart, as in the adversary
system where each takes an extreme and opposite position in the hope that even-
tual comprontise will favor them. Under this arrangement, cach party will make
his position as reasonable and as close to the other party’s posilion as possible, in
the hope that his solution will become the decision in the case,

“Experience in property management dictates that rent collections be handled
promptly and strictly. It is not a favor (o the tenant to let him get in arrears and
only creates an unmanageable situation. In some cases advance arrangements
ntight be made for later payment, or the leasehold might be financeahle in the
mortgage market. In any case, rent schedules must be strictly regarded,

“We can assume, because of the need, that there would be arbitration cdmpanie:t
structured to provide a complete dispute resolution mechanism entirely oulside of
any political system, and that there would be competition among arbitration
assowiations 1o provide the fairest possible adjudication of disputes. Much of
what we call due process—ihe right to contfront witpesses and cross-cxamine
them, questions about the admissability of evidence, processes of appeals, and
the like, which on Garth are handled within the political court system—might be
transferred in space habitats 10 an arbilration system. A number of people are
presenily thinking and writing on the possibilities of competing private companies
aflering services of justice outside of any political svstem. See, for a single exam-
ple, Murray N. Rothbard, For @ Mew Liberty (Mew York; Macmillan, 1973) pp.
219-252, For an early treatment of the guestion, see Francis 1. Tandy, Foluntary
Sectalism (Denver, Colorado; Tandy, 1896) pp. 62-78. See also the following rele-
vanl discussions: A, 8. Diamond, The Evolufion of Law and Order (Westpor,
Connecticut; Greenwood Press, 1975); Bruno Leoni, Freedom and the Low
(Princeton, New Jersey; Yan Nostrand, 1961); and William C. Wooldridge, Unele
Sam, The Monopoly Man (New Rochelle, Mew York; Arlington House, 1970),
Chapter 5, “Voluntary JTustice,” pp. 94-110.
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ABNTRACT

The authar doubts that conventiongl, rax-sepparted public arencies could
pertform to the exacting standards requived 1o maintain Nfe-supporting environ-
ment n spaee, or thar it would be desirable fo have them do so §F they couldd.
Analvzing the economics of lovation vafue, he hvpothesizes (he feasibificy of an
entreprerential, profit-oriented administration of gereral community services for
space habiras,

For snpporting date, the quifor refers (o sliiple-renani income properiies i
revtd estare, e.p., shopping centers, flotels, mobile-home parics, e, He preseats the
madern horel ar a small hur complex communily, and analyvzes i@ as g model for
the prroprietary adnriinistration of commmunity services. In this model, the intevesis
af lessor and lessees are aligned, inasimuch as the success of the lessor consisls In
his abitity o creaie ared moiriain such desicafle envirorment s will cosmnaned
valne in-exchange for fehis of aecesy ard occupaney.

The auchor balieves that (v space commnniiies, the tnstiiudion of property and
cowriraed will serve in few of povernment oy we fnow i, fle befleves thar (he align-
stent of interests inkerent in the lessor-lessee relationship make space habitais o
potenitally projfitable field for investiment as well as socially attvactive.

In the second hall of the paper, the autfor disensses redicing principles (o
prrerctice o ieeadherica! space falitar caifed Qebis. fn the abisence af conven-
il (profitical) government, creavive innovation wenld be requived with respect
hoih ro external security ard infernal orgarizaiion, For the fiesd, he suggests a
Sreepori-like status that wouwld be fo the advartage of the leading nations on
Earih to jointly guaraniee, For the second, he olserves that the entire writlen law
oF consriturion af such a comnmunity would be no maore ar less than the suni of ail
al the lease provisions in effect ar any given thne. Henee tie lcase agreemenis
world have o provide Jor afl contingencies, He concludes with the detaiied
anarfysis of an fporketical oaster fease thar might seeve as o srodled consifiuion
Jor Qrhis.



